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Proper procedure in application for gagging order and 
Norwich Pharmacal order against a bank  
 
Peter So and Matthew Tam  
 
In the recent case of A1 & ANOR V R2 & ORS [2021] HKCFI 650, the Applicants are pursuing proceedings in the 
Cayman Islands and other jurisdictions in relation to an alleged fraud committed against a Cayman Islands exempted 
limited partnership, involving alleged misappropriation of over US$100 million. They applied to a Hong Kong court for 
a Norwich Pharmacal order against banks in Hong Kong, seeking disclosure relating to four bank accounts, two of 
which were held in Hong Kong, while the other two were held with the Macau branches of the banks. They also applied 
for a gagging order, confidentiality order and an anonymity order. 
 
The Court granted the orders, but took the opportunity to lay down guidance on (i) the proper procedures for an 
application for a gagging order and a Norwich Pharmacal order against a bank; (ii) the appropriateness of a Norwich 
Pharmacal order relating to an overseas account maintained by a branch of a Hong Kong incorporated bank; and (iii) 
how to properly make full and frank disclosure. 
 
Proper procedures – a two-stage approach 
 
The Applicants made the application for a Norwich Pharmacal order by way of an ex parte application on notice, on the 
grounds of both urgency and secrecy. The Applicants were concerned of the risk that, by making the application inter 
partes, those involved in the alleged fraud may become aware of the Applicants’ actions and be prompted to take 
further steps to hide their wrongdoing, including dissipation of the misappropriated monies.  
 
The Court disagreed that there was a need for urgency or secrecy. It noted that the Applicants took an unusual 
approach leading up to their application, by writing to the banks before any court application was made, informing the 
banks of the Applicants’ intention to apply for a Norwich Pharmacal order and a gagging order, whilst providing the 
banks with certain draft application papers (including the draft affidavit material, the draft order to be sought and the 
draft skeleton argument with a list of authorities). The banks were asked to treat the letter and its enclosures as strictly 
private and confidential, and to refrain from taking any steps which would be contrary to the gagging order to be sought. 
 
The approach taken by the Applicants was not regarded as satisfactory by the Court. The Court took the view that it 
placed the banks in a difficult position vis-a-vis their own customer, to whom they owe legal obligations arising from the 
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banker/customer relationship. It was also inappropriate to ask the banks to refrain from doing something contrary to a 
gagging order which had not been made, and which might not be made at the end of the day. The significant advance 
notice given to the banks clearly demonstrated why an inter partes application for a Norwich Pharmacal order was 
entirely possible. 
 
The Court emphasised the importance that banks be heard in applications for Norwich Pharmacal orders, as the bank’s 
client would not be aware of the application and could not make submissions to the court to protect his own interests, 
and the bank was essentially asked to override the customer confidentiality. The ability of the bank to make submissions 
to the Court was therefore one of the important safeguards for the client. In this connection, the Court suggested 
adoption of the following procedures:- 
 
1. First, the applicant should seek a gagging order against the bank on an ex parte without notice basis, pending the 

hearing of the Norwich Pharmacal discovery application against the bank. 

 

2. Second, the Norwich Pharmacal discovery application should be made on an inter partes basis, or at the very 

least, on an ex parte basis but with notice. The notice period given to the bank should be sufficiently long to enable 

the bank to meaningfully make submissions to the Court, if any. In cases of genuine urgency, the applicant should 

apply on an inter partes basis with time to be abridged.  

 

3. The Court can, in an appropriate case, grant a further brief period for the gagging order to continue, to allow the 

applicant to make such applications as it sees fit to protect its interests. 

The above approach would allow the Court to have the benefit of the bank’s submissions, if any, while the applicant 
will, on the other hand, be protected by the gagging order until the conclusion of the application. It represents a proper 
balancing of interests between the applicant and the bank’s customer. 
 
Norwich Pharmacal order relating to bank accounts outside Hong Kong 
 
The Court was satisfied that it could grant a Norwich Pharmacal order in relation to bank accounts in the Macau 
branches of banks incorporated in Hong Kong. It reasoned that the Macau branches are only overseas branches of 
Hong Kong entities. As the Hong Kong-incorporated banks were regulated by the HKMA and required to ensure that 
their respective Macau branches complied with extensive record-keeping requirements imposed by the HKMA, it was 
reasonable to infer that the banks could have access to, control or power over, and could obtain possession of, the 
documents and information held in their respective Macau branches. 
 
Full and frank disclosure 
 
The Court also reminded practitioners that the proper way to make full and frank disclosure in ex parte applications is 
to at least provide a summary of the relevant matter in the body of the affidavit or the skeleton argument.  
 
In this case, the deponent of the supporting affirmation for the application made reference to a particular letter in the 
affirmation and simply provided the Court with the page reference and invited the Court to read the letter. The Court 
criticised this manner of disclosure, as the letter in question was 23 pages long and formed part of a 2,500-page exhibit 
with unsatisfactory organization. The Court commented that this may give rise to material non-disclosure if the relevant 
matter is overlooked by the Court. It is particularly important in urgent applications involving voluminous documents to 
specifically draw important matters to the Court’s attention.  
 
Commentary 

 
This case serves as a useful guide for parties intending to make an application for a gagging order and a Norwich 
Pharmacal order against a bank. Save in the most exceptional of circumstances, the Court would expect a party to 
adopt the two-stage approach of first applying ex parte for a gagging order without notice to the bank and then applying 
inter partes for a Norwich Pharmacal order with notice to the bank. It also confirmed that a Norwich Pharmacal order 
could be obtained in relation to an overseas branch of a Hong Kong bank. Finally, a useful reminder is given to parties 
and legal practitioners that the need to give proper and sufficient notice to the bank cannot be avoided in the name of 
convenience or to save costs, whilst urgency does not excuse parties from making full and frank disclosure of important 
matters in a clear manner. 
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Milestone in Hong Kong-Mainland China cross border 
insolvency: Mutual recognition of and assistance to 
Insolvency Proceedings between Hong Kong and Mainland 
China 
 
Richard Hudson and Adeline Ng  
 
On 14 May 2021, Hong Kong’s Secretary for Justice and the Vice-President of the Supreme People’s Court (SPC) 
signed a record of meeting concerning mutual recognition of and assistance to insolvency proceedings between the 
courts of Mainland China and Hong Kong (Record of Meeting), which signifies the consensus on the mutual recognition 
of and assistance to insolvency proceedings between the two jurisdictions in accordance with the principle of reciprocity 
and with a view to promoting closer cross-border judicial cooperation on insolvency matters.  
 
Key Features under the Record of Meeting 

 
The key features of the mutual recognition and assistance framework under the Record of Meeting are as follows: 
 
1. The SPC will designate a number of pilot areas where the relevant Intermediate People’s Courts and the Hong 

Kong Courts will commence work on mutual recognition of and assistance in insolvency proceedings. The SPC 
has initially designated Shanghai, Xiamen and Shenzhen as pilot cities to take forward the pilot measures. 

 
2. A liquidator or a provisional liquidator in Hong Kong insolvency proceedings may apply to the relevant PRC 

court for: 
 

a. Recognition of compulsory winding up, creditors’ voluntary winding up and corporate debt restructuring 
proceedings; 

b. Recognition of his office as a liquidator or provisional liquidator; and 
c. Grant of assistance for discharge of his duties as a liquidator or provisional liquidator. 

 
3. Similarly, an administrator in PRC bankruptcy proceedings may apply to the Hong Kong High Court for: 

 
a. Recognition of bankruptcy liquidation, reorganisation and compromise proceedings under the PRC 

Enterprise Bankruptcy Law; 
b. Recognition of his office as an administrator; and 
c. Grant of assistance for discharge of his duties as an administrator. 

 
4. Pursuant to the Record of Meeting, the SPC and the Hong Kong Government have respectively issued a guiding 

opinion (Guiding Opinion) and a practical guide (Practical Guide) in relation to the mutual recognition of and 
assistance to insolvency proceedings. Amongst other matters, the Guiding Opinion and the Practical Guide set 
out further details in relation to the application requirements and procedures for recognition and assistance in 
the two jurisdictions. 

 
Comments 

 
Whilst the Hong Kong Courts have increasingly been willing to recognise PRC appointed administrators, there has yet 
to be a case in which a PRC Court has granted formal recognition of a foreign liquidator (as noted by the Honourable 
Mr. Justice Harris in his recent judgment in Re Ando Credit Limited [2020] HKCFI 2775). The Record of Meeting is 
therefore a welcome development in the Hong Kong-Mainland China cross-border insolvency arena. In view of the 
increasing number of cross-border insolvency matters finding their way into the Hong Kong Courts, and increasing 
economic co-operation between Hong Kong and the Greater Bay Area over the border, we anticipate that insolvency 
practitioners in both jurisdictions will be able to utilise this mutual recognition and assistance framework to facilitate 
cross-border insolvency work, and will be able to achieve savings of costs and consistency of treatment of creditors in 
the two jurisdictions as a result. 
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Grey divorce part two – passing family wealth across 
generations 
  
Paul Kwan, Sherlynn Chan and Cecilia Lau  
 
In the first part of the series, “Grey Divorce – hidden battles for protection and succession of family assets”, we looked 
at the recent trend of an increasing divorce rate for older couples and, in particular, the case of CSH vs LS or LS 
formerly known as CYY (FCMC 12435/2016; [2020] HKFC 143) (the CSH case). As can be seen in the CSH case, 
where the husband collapsed shortly after he started to give evidence, Court proceedings can be a source of extreme 
stress for elderly litigants.  
 
The case of Z v X (C: Intervener) (CACV 166, 251 and 252/2011; [2012] 5 HKLRD 791) also involved “silver splitters” 
who were around 50 years old when the wife petitioned for a divorce, after finding out that her husband had a second 
family. The family assets included complicated shareholdings in BVI and listed companies, Beijing properties and an 
MPF account. The Court had to determine the beneficial ownership of the shareholdings as well as value the shares, 
in order to ascertain the amount of matrimonial assets available for distribution. The matter was further complicated by 
the husband’s cohabitee being joined as Intervener in the proceedings and claiming beneficial ownership of shares in 
the BVI company. The Court of Appeal eventually ruled that the total assets of the husband and wife for distribution 
amounted to HK$402 million.  
 
The husband and his cohabitee appealed to the Court of Final Appeal on the finding of the husband’s beneficial 
ownership of the BVI company shares. The appeal was dismissed by the Court of Final Appeal as it held that it would 
not be purposeful to embark upon a review of a finding of fact.  
 
Although the divorce petition was filed in 2006, the matter was only disposed of in 2014 after a re-trial, cross-appeal to 
the Court of Appeal and finally an appeal to the Court of Final Appeal. 
 
Instead of going through protracted litigation over family assets in divorce proceedings, the couple, and indeed the 
family as a whole, may well have benefited from carefully drafted post-nuptial/pre-nuptial agreements or a Deed of 
Family Arrangement, under which family assets could have been distributed in a way that best preserved family 
harmony. 
 
Post-nuptial agreements 

 
Under section 14 of the Matrimonial Property and Proceedings Ordinance (Cap. 192) (MPPO), maintenance 
agreements (or separation agreements) entered into after marriage between couples who have separated or intend to 
separate are recognised as valid contracts. Such agreements may contain financial terms (e.g. making of payments or 
disposition/use of property) and govern the respective rights and liabilities of the couple when living separately from 
each other.  
 
While post-nuptial agreements that are not maintenance agreements are not generally recognised as legally binding, 
they can be taken into account by the court when deciding the outcome in divorce proceedings under section 7(1) of 
the MPPO. 
 
Pre-nuptial agreements 

 
In considering the succession of family wealth, it is common for high net-worth parents to be concerned about their 
child’s marriage and possible future divorce. Accordingly, engaged couples of wealthy families are often requested by 
their parents to enter into pre-nuptial agreements to protect family assets and interests. 
 
In Hong Kong, pre-nuptial agreements are not binding on the Court, but the Court will give decisive weight to them if it 
is fair to do so. In SPH v SA [2014] 3 HKLRD 497,the Court of Final Appeal confirmed that the principles enunciated in 
Radmacher v Granatino by the UK Supreme Court, should also be regarded as the law in Hong Kong. Pursuant to 
Radmacher v Granatino, an agreement will carry full weight, only if each party entered into it of his or her own free will, 

without undue influence or pressure, having all the information material to his or her decision to enter into the agreement 
and intending that it should be effective to govern the financial consequences of the marriage coming to an end. It is 
also desirable for the parties to obtain sound independent legal advice which will likely give more weight to the 
agreement. 
 
Deed of Family Arrangement 

 
A Deed of Family Arrangement entered into between family members (including the adult children) can often address 
a family’s concerns about how family assets are to be distributed, even where the parents do not intend to separate. 
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In our experience, depending on the type of family assets, there are different considerations to take into account when 
making a family arrangement. Care should be taken in structuring the family arrangement, as the Deed itself may attract 
stamp duty, payable in circumstances where there is a swapping of assets (landed properties or shares of companies 
in Hong Kong) with or without any equality payment mechanism. There may also be further stamp duty implications 
when carrying out or giving effect to the terms of the family arrangement. 
 
Landed Properties 

 
It is common for elderly couples to have landed properties, either in their joint names or in the sole name of either the 
wife or the husband. While the matrimonial home will likely be kept during the couple’s lifetime, other investment 
properties can either be liquidated and distributed or transferred into the names of adult children. However, there is the 
issue of stamp duty on the transfer of landed properties in Hong Kong and the higher stamp duty rate for individuals 
already owning a landed property may complicate the matter. If the properties are held by private companies, the effect 
of stamp duty can be minimised, as there only needs to be a change in the shareholding of the property-holding 
company and not the registered ownership of the landed property itself. Restructuring the investment holding vehicles 
can be an effective way to transfer ownership of landed properties to the next generation. Further, there will be a need 
to enter into a shareholders’ agreement in circumstances where an asset holding company is set out to be held by adult 
children (which is separate from the Deed of Family Arrangement) to avoid any future disputes amongst adult children 
who were made the beneficiaries of the family assets. 
 
Furthermore, in considering the holding of landed properties, there may be concerns if the children are to be joint 
owners, as there may be differences between the joint owners down the road on the sale or use of the property, which 
can be the cause of family discord.  
 
Family Business 

 
Where a family business is involved, it is advisable to consider which of the children are willing and capable of taking 
up the business as a going concern. To ease the transition from one generation to the other, the child(ren) who will be 
running the family business will need to be familiar with the operation of the business and company culture. The new 
management has to be appointed to the Board and introduced to the existing management team. 
 
While not all children will be involved in the management of a family business, it is common for them to have some 
interest in it as shareholders. Again, a shareholders’ agreement governing their relationship and the way the Board 
makes decisions will provide a helpful framework so that everyone involved will know what to expect. 
 
Stock/Shares and Cash 

 
It is quite common for elderly parents to consider distributing cash (either from savings or sale proceeds of stock/ share 
portfolios) in excess of their needs to their adult children during their lifetime. This is especially the case where certain 
other distributions are made to the children and cash distributions are used to equalise any differences between those 
non-cash distributions. It is important to take into account the tax residence of the children in making distributions, as 
different jurisdictions may impose tax on the recipients on gifts they receive. Very often, an offshore family trust will be 
set up to address foreign tax implications. 
 
Conclusion 

 
Reaching an agreement, be it between the couple only or together with adult children, is never easy, but a win-win 
solution for both generations is well worth the effort. To ensure that everyone is on the same page, it is important to 
engage lawyers to prepare a written agreement setting out the agreed terms and for each party to have their own 
independent legal advisor to advise them of the legal implications and effect of the agreement. 
 
With proper advice, what might have started off as a family crisis can turn into an opportunity to plan for family 
succession and preserve family harmony and relationships for years to come. 
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The new legal regime in recognising and enforcing 
judgments in cross-boundary matrimonial and family cases 
 

Paul Kwan, Sherlynn Chan and Cecilia Lau  
 
In our previous article, we outlined the features of the Mainland Judgments in Matrimonial and Family Cases (Reciprocal 
Recognition and Enforcement) Bill. On 5 May 2021, the Bill was passed by the Legislative Council. The Mainland 
Judgments in Matrimonial and Family Cases (Reciprocal Recognition and Enforcement) Ordinance, will give effect to 
the “Arrangement on Reciprocal Recognition and Enforcement of Civil Judgments in Matrimonial and Family Cases by 
the Courts of the Mainland and of the Hong Kong Special Administrative Region” (Reciprocal Arrangement) signed 
between Hong Kong and the Mainland in 2017. The Ordinance provides more expeditious and cost effective judicial 
redress to divorcing parties of cross-boundary marriages and their families.  
 
Provisions of the Ordinance 

 
The provisions of the Ordinance are broadly divided into three parts, including:- 
 

1. Recognition and enforcement of Mainland judgments with specific orders (i.e. care-related orders, status-related 

orders and maintenance-related orders) given in matrimonial or family cases by way of registration with the 

Hong Kong District Court;  

 

2. Recognition of Mainland divorce certificates by way of application to the District Court; and  

 

3. Facilitation of the recognition and enforcement of Hong Kong judgments in the Mainland by way of application 

to the relevant Hong Kong Court for a certified copy of the judgment and a certificate certifying that the judgment 

is given in a matrimonial or family case and is effective in Hong Kong.  
 
In short, the Reciprocal Arrangement will reduce the need to re-litigate the same dispute in both Hong Kong and the 
Mainland, since a judgment in a matrimonial and family case given in either place will be regarded as valid and 
enforceable in the other place, after relevant recognition and enforcement court procedures have been followed.  
 
Commencement Date of the Ordinance 

 
The Secretary for Justice wrote on her blog on 6 May 2021 that the Department of Justice will discuss with the Supreme 
People’s Court the commencement date of the Reciprocal Arrangement, on which date, the Ordinance will also come 
into operation. The Supreme People’s Court will promulgate judicial interpretations to implement the Reciprocal 
Arrangement as regards the recognition and enforcement of Hong Kong judgments in matrimonial and family cases in 
the Mainland.  
 
Effect of the Ordinance 

 
We anticipate that the new mechanism will result in better prospects of conclusive outcomes in cross-boundary divorce 
cases, as the long-standing hurdles of jurisdictional differences and enforcement limitations between Hong Kong and 
the Mainland will largely be eliminated under the Reciprocal Arrangement. 
 
We expect that protection in relation to custody of children and execution of parties’ assets will be more effective. More 
particularly, where custody of a child is granted to a party in Hong Kong and the counterparty later removes the child 
from Hong Kong or retains the child in the Mainland, under the new Reciprocal Arrangement, the party in Hong Kong 
will be able to seek assistance from the Mainland courts for the return or delivery of the child pursuant to the orders 
relating to custody of the child granted by the Hong Kong courts, or vice versa.  
 
It is hoped that in cases where the parties’ substantial assets are believed to be in the Mainland, but the 
petitioner/applicant is living and suing in Hong Kong, the Reciprocal Arrangement will relieve much of the time and cost 
of traveling and emotional stress, and, more importantly, remove the current limitation in enforcing the relevant orders 
in the Mainland.  
 
What remains uncertain is the exact mechanism for recognition and enforcement of Hong Kong orders in the Mainland 
including, for example, to which court in the Mainland the application should be made, where for instance, assets are 
located in a number of different provinces and whether this will entail multiple applications. 
 
Experience shows that cross-boundary divorce disputes are usually costly and time-consuming. The operation of this 
bilateral arrangement between Hong Kong and the Mainland is expected to address current predicaments encountered 
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by divorcing parties. We will provide further updates about the mechanism for reciprocal recognition and enforcement 
of judgments in the two jurisdictions. 
 
 
 

A reminder from the Court of Appeal that giving evidence by 
VCF is not the norm under Covid-19  
 
Michelle Wan  
 
In April 2020, we reported on the first cases that were conducted remotely via video conferencing facilities (VCF) during 
the court closures due to the Covid-19 pandemic. More than a year has passed and, although Covid-19 is still posing 
challenges, the courts have reopened and continue to embrace technology to facilitate social distancing. Remote 
hearings by telephone and VCF have taken place at various court levels and have been used for matters ranging from 
procedural matters to appeal cases and judicial review cases.  
 
While there is no doubt that the pandemic has accelerated the trend for using technology in court, one should bear in 
mind that it is a case management decision within the discretion of the court as to how and when technology should be 
used and which hearings or parts of the hearings, should be conducted remotely.  
 
In a recent judgement, Standard Chartered Bank (Hong Kong) Ltd v Nie, the Court of Appeal reviewed the legal 
principles behind the court’s discretion to allow a witness to give evidence by way of VCF at trial. The Defendant in this 
case resided in Beijing and was reluctant to travel to Hong Kong to give evidence because of the Covid-19 pandemic. 
The Defendant’s application to give evidence by way of VCF was rejected by judge at first instance and the Court of 
Appeal, which emphasised that:  
 

“Notwithstanding the COVID-19 pandemic, as far as the situations in Hong Kong are concerned, the taking of 
viva voce evidence in person (both in civil and criminal trials) remains the usual norm here.” 

 
In this case, the trial was scheduled to be heard on 11 and 15 January 2021. It was at a time when Hong Kong was 
experiencing the 4th wave of Covid-19. The pre-trial review was held in October 2020, when the judge, having foreseen 
the impact of Covid-19, reminded the Defendant’s solicitors that proper arrangements should be made for the 
Defendant’s attendance at the trial.  
 
Despite the judge’s remarks, the Defendant only applied to the court to give evidence by way of VCF on 29 December 
2020, on the basis that he resided in Beijing and was concerned about the Covid-19 pandemic. The application was 
rejected by the judge on the ground of delay in making the application.  
 
The Defendant, whose testimony would be significant at trial and whose credibility would likely be challenged, did not 
give evidence at the trial in the end. The Defendant applied to the Court of Appeal for permission to appeal the judge’s 
decision. In considering whether permission to appeal a judge’s case management decision should be granted, the 
Court of Appeal had to be satisfied that the judge’s decision was clearly wrong, the threshold for which, is high.  
 
The Court of Appeal refused to grant permission to appeal and made the following remarks:  
 
1. The Defendant’s application to use VCF was made late, despite the reminder at the pre-trial review about timely 

arrangements for witnesses to come to Hong Kong, in light of quarantine requirements;  
 
2. Given that the quarantine requirements in Hong Kong had been in place for a while, the Defendant should have 

made preparations in that regard well before the end of December 2020, if she had serious intentions (as she 
claimed) of coming to Hong Kong to give evidence;  

 
3. The judge was in the best position to assess if such a course should be adopted in respect of the evidence from 

this particular witness; and 
 
4. The prejudice to the Defendant was caused by herself and there was no material difference between her 

situation and that of a defendant who deliberately chooses not to come to court to give evidence, hoping but 
failing, to convince the court to receive her evidence by VCF.  

 
Since the outbreak of Covid-19, there have been travel restrictions and quarantine requirements which may affect 
witnesses who need to travel to Hong Kong to attend hearings in court. While VCF may be used for witnesses to give 
evidence if they are unable to travel to Hong Kong for good reasons, it should be born in mind that the use of VCF is a 
case management decision, requiring the court’s exercise of discretion, that parties should not take for granted. Should 
there be any concern about a witness’s ability to travel to Hong Kong to attend a court hearing, early arrangements 
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should be made, in particular, for satisfying the quarantine arrangements. If there are good reasons for a witness being 
unable to travel to Hong Kong and needing to give evidence by way of VCF, parties should draw the court’s attention 
to this as early as possible. 
 
The court has since the outbreak of COVID-19 issued a number of guidance notes on the arrangements for remote 
hearings. It is important for parties to keep track of the judiciary’s announcements for the most updated arrangements 
in place during the pandemic and to make appropriate arrangements in good time. 
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